INTERNAL REVENUE SERVICE Department of the Treasury

NMorth Atlantic Region Address any reply to Appeals Office at:

Person to Contact:

Telephone Number:

Refer Reply to:

Date: 0CT 19 1968

Tax Years:
Application

Gentlemen:

This is our Final Adverse Determination/Ruling letter concerning your
requested determination undexr Section 501(c){(3) of the Internal Revenue
Code of 1954,

Your purposes as stated in your Certificate ¢f Incrporation are to
publish a Spanish-language literacy review entitled " ,
the publication of Spanish-language books authored by I
writers and the promotion of the literary endeavors of N
Hispanic writers through poetry reading, talks and workshops.

The information submitted r- 7 :a_Les that your activities will consist
of publishing three issues of - :.ir literary magazines per yeu.. You have
lectures three or four tim:ss 4 4y 2ar and one or two workshops a vear.

The publications are sold in two ways: through subscription
($15/individual; $Hl/institutions) and tiirough bookstores. The
subscription rates are comparable to those of other foreign language
literary Jjournals.

The journal is advertised through mailings to Colleges and
Universities, Libraries, High Schools, and members of selected Hispanic
Educational and Social Organizations. The Press has been another means of
advertising together with the lecture szeries that you =zponser.

Advertising space in the journal is sold at the followlng rate: 1/4 page,
tHlll: 1/2 paze, SHEM: vhole page, SHEM.
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Section 501(c)(3) of the Code provides, ‘.in part, for the exemption
Lrom Federal income tax of organizations organized and operated
exclusively for charitable, religious, scientific or educational purpcses,

no part of the net earnings of which inures to the benefit of any private
shareholder or individual.

Section 1.501(c)(3)-1(b)(1) of the Income Tax Regulations provide:
that in order to meet the organizational test an organization's
Certificate of Incorporation must (a) limit the purposes of the
organization to one or more exempt purposes; and (b) not expressly empower
the organization to engage, than as an unsubstantial part of its

activities, in activities which are not in furtherance of one or more
exempt purposes.

Section 1.501(c)(3)-1(b)(4) of the Regulations provides that an
organization is not organized exclusively for one or more exempt purposes
unless its assets are dedicated to an exempt purpose.

Section 1.501(c¢c)(3)-1(c)(1l) of the Regulations provides that an
organization will be regarded as "operating exclusively" for one or more
exempt purposes only if it engages primarily in activities which
accomplish one or more of the exempt purposes specified in Section
501(c)(3) of the Code.

Section 1.501(c)(3)~1(c)(2) of the Regulations provides that an
organization is not operated exclusively for one or more exempt purposes
if its net earnings inure in whole or in part to the benefit of private
shareholders or individuals.

Section 1.501(c)(3)-1(4d)(3) of the Regulations provides, in part, that
the term "educational!" relates to the instruction of the public on
subjects useful to the individual and beneficial to the community.

Revenue Ruling 60-351, 1960-2 C.B. 169 states, in part, that a
nonprofit corporation that publishes a foreign language magazine on a
subscription basis, comparable to ordinary commercial publishing practice,
was held to be engaged in a trade or business rather than an educational
activity.

Based upon the information vou have provided it has been determined
that vour organization has failed to meet the organizational test since
your Certificate of Incorporation fails to limit your purpor2s to specific
Section 501(c)(3) exempt purposes and fails to provide for the permanant
dedication of your assets to Section 501(¢)(3) purposes.

In additional., your organization fails to meet the operational t :st
because it has failed to provide sufficient information to determine that
your purposes further the public rather than the private benefits of your
member contributors. Your organization's operation also seems similar to
the organization described in Revenue Ruling 60-351 (supra).
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Accordingly. yeour organization does not qualify for exemption under
Section 501(e)(2) of the Internal Revenue Code of 1954. Therefore, you
are required to file Federal income tax returns on Form 1120.

Contributions to your organization are not deductible under Section
170 of the Code.

If you decide to contest this determination under the declaratory
judgement provisions of Section 7428, a petition to the United States Tax
Court, the United States Court of Claims, or the District Court of the
United States for the District of Columbia must be filed within 99 days
from the date tnis determination was mailed to you. Contact the clerk of

the appropriate court for rules for filing petitions for declaration
judgement.

Sincerely,

Commissioner

By:

Associate Chief
Boston Appeals Office




Inlern;sl Revenue Service Department of the Treasury

District -

Director

Date: APR : 5 1987

Person to Contact:

Contact Telephone lNumter:

Refer Reply to:

CERTIFIED MATL

Tenr Arplicent:

¥e have considered your application for tex-exempt status urnder section
501(c){3) of the Internal Revenue Code.

rpecses es steted in your Certificate of Incorporation ere to putliish

nish-lencusge literecy review entitled NN ::-
ation of CSrenisk-language books authored ty I Hi:z7cnic
¢ and the premotion of the literary endesvors of I Vist:ric
s through poetry reading, telks and werkshops.

The inforretion surritted indicates that your activities will consist of
rublischling three issues of your literary magazine per yeer. You lheve
lectures three cr four times a yecer and one or two workshops & veear.

ire publicetions are sold in two ways; through  subscription
(¢I/individuel; $Il/institutional) ang through teokstores. The
subscription retec =are compareable to th~se of other foreign langusge
literary jcurrall

3

re Zfcurnel is advertised through mailings to Colleges arnd Uriversities,
Litreries, High Schoecls, end members of selected Hispanic Fdéucaticnel eand
Sccigl Orgenizations. The Press has been another means c¢f adverticsing
tcgether with the lecture series that you sponsor. Advertising spece in

the journal is sold at the following rate: 1/4 pape, SHE; 1/°2 race, SHER;
vriole page, SR

Section 5Cl(c){?%) of the Code provides, in part, for the erecption from
Federel iébome tax of creenizstions organized and orereted exclusively for
charitedble, relirfious, scientific or educsiional purposes, nc pert of the
net eernings ¢f vhich inures to the benefit of eny private shereholder or
irdividuel.




In order to qualify under IFC 6501(c¢)(3), an organization must be both
"organized” and "operated” exclusively for one or more purposes specified in
that section. If the organization fails to meet either the orgenizatioral
test or the operational test, it is not exempt. (Regs. 1.501(c)(3)-1(a)(1)).
The orgenizational test relates to the rules for governing en orgenization and
the purposes stated in its articles of organization. The operationel test
relates to the organization's activities.

A review of your Certificate of Incorporation shows thet you do no* meet the
organizational requirements of section 501(c)(3) of the Code, since your
Certificate of Incorporation does not contein the specific language required
by section 501(c)(3) of the Internal Revenue Code.

Section 1.501(c)(3)-1(c)(1) of the Regulations states that if more than an
insubstantial part of an orgenization's activities is not in furtherance of
exempt purposes, the organization will not be regarded as exempt.

In Petter Pusiness Pureau v. U.S., 326 U.S. 279 (1945), the Supreme Court
stated that the presence of even & single, non-exempt purpose, if more than
insubstantial in nature, will defeat exemption under Section 501(c¢)(3) of the
Code, regardless of the manner or importance of the +truly exempt
purposes.Section 1.501(c)(3)-1(d)(1)(ii) of the Regulations provides, ir part,
thet an organization is not orgenized or operated exclusively for one or more
of the purposes mentioned in section 501(c){(3) of the Code unless it serves =
public rather than e private interest. An orgaenization may not be exempt if
it is crereted for the benefit of private individuals.

Section 1.501(c)(3)-1(d)(2) of the Regulations Tprovides that the ternm
“charitedble” includes relief of the poor and distressed, edvancerent of
education and science &and the promotion of social welfare designed to
accomplish any of the above purposes,

Se-.tion 1.5Q1(e¢c)(2)-1(d)(2) of the Regulations provides, in pert, that the
term "educational” relates to the instruction of the public on subjects useful
tc the individusl and beneficial to the ccrmunity. Museums and schocls ere
included in the exumples of educational orgernizations which, if they otherwise
meet the reguirements of section 501(c)(3) of the Ccle, may qualify uncder this
section.

Revenue PRuling 60-%51, 1960-2 C.P. 169 =ststes, in part, that e nornrrofit
corporation that publishes a foreign lenfuage magazine on a sutscription
besis, comperable to ordinary commercial rutlishing practice, was held to te
erngaged in & trade or business rather than en educational actiivity.

Revenue PRuling 77-4, 1977-1 C.B. 141 states in part, that an organizatiocn
wvhose only-.activities are preparing end pubtlishing a newspaper, soliciting
advertising, and selling subscriptions to that newspaper 1in & nranner
indistinguisheble from ordinary commerciel publishing practice is not operated
exclusively for charitable and educational purposes.



The information submitted in your application, demonstraties that, like the
organization described in Revenue Ruling 60-351, you will be publishing a
journal in a foreign language on a subscription basis, comparable to ordinary
commercial publishing practices and are held to be engaged in trade or
business rather than an educational activity.

Like the organization described in Revenue Ruling 77-4, you will be preparing
and publishing a Jjournal, soliciting advertising and selling subscription to
the journal in a manner indistinguishable from ordinary commercial publishing

practices and are not operated exclusively for charitable and educational
purposes.

Accordingly, we conclude that you do not meet the requirements for exempt
status under section 501(c)(3) of the code and propose to deny your request
for exenmption-under that section.

We have also determined that you fail to qualify for exempt status under any
other subsection of ILC 501(c).

You are required to file a taxable return Form 1120 or 1041 with the Distiict
Director of Internal Revenue Service., Please send the return to the Internal
Revenue Service, P.0. Box 1680, General Post Office, Brooklyn, NY 11202.

Contributions made to you are not deductible by the donors as charitable
contributions as defined iu section 170(c) of the Code.

If you do not agree with this determination you may protest in accordance with
the enclosed instructions within 30 days.

Protests submitted which do not contain all the documentation statgd in the
instructions will be returned for completions.

If we do not hear from you within that time this determination will be
considered final and the appropriate State 0fficials will be notified.

If you do not protest this proposed determination in a timely manner, it will
be considered by the Internal Revenue Service as a failure to exhaust
available administrative remedies. Section 7428(b)(2) of the Internal Revenue
Code provides in part that "A declaratory judgment or decree under this
gection shall not be issued in any proceeding unless the Tax Court, the Claims
Court, or the district court of the United States for the District of Columbia
determines that the organization involved has exhausted administrative
remedies available to it within the Internal Revenue Service."

Sincerely yours

Enclosure: Publication 892




